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In the Court of Appeals of the District of Columbia, 


No. 2425. 


Janet Ross, Appellant, 
vs. 

Washington Railway and Electric Company, a Corporation. 


a 


Supreme Court of the District of Columbia. 
At Law. No. 52803. 


Washington 


Janet Ross, Plaintiff, 
vs. 

Railway and Electric Company, a Corporation, 
Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 


Declaration. 


Filed July 27, 1910 

In the Supreme Court of the District of Columbia. 

At Law. No. 52803. 


Washington 


Janet Ross, Plaintiff, 

vs. 

Railway and Electric Company, a Corporation, 
Defendant. 


The plaintiff, Janet Ross, sues the defendant, the Washington 
Railway and Electric Company, a corporation, 

For that whereas the defendant, before and at the time of the 
committing of the grievance hereinafter mentioned, was operating 
a street railway within and doing business within the City of Wash¬ 
ington, in the District of Columbia, and was operating and running 
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a system of street ears over the mi i<l railway, for the transportation 
of passengers; and whereas also, at the time aforesaid, the defendant, 
had taken upon itself to rebuild and repair certain of the trackage 


and mechanism of the said railway on a certain street in the said 


City, to wit: ‘*11'' Street, Northwest, near Vermont Avenue, which 
said street, at the time of the committing of such grievance was, and 
from thence hitherto hath been, and still is, a common public street 
and highway for all persons to go, return, pass and repass at their 
free will and pleasure; 

2 And the defendant, well knowing the premises whilst it 

was so rebuilding and repairing the trackage and mechanism 
aforesaid, to wit, on August 2, 1909, took up a part of the said street 
and highway and made deep excavations therein for the purpose 
aforesaid, and it became and was the defendant's duty to use due 


and reasonable care, diligence and skill and to adopt due and proper 
precautions in and about the covering of the said excavations so 
made by it in the said highway or by placing due and proper guards 
along the sides of said excavations, to keep the said highway in a 
reasonably secure and proper state and condition, in order that per¬ 
sons lawfully passing in and along said highway might not be in¬ 
jured in that behalf; 

Yet the defendant, not regarding its duty in that behalf, did not 
nor would use such due and reasonable care, diligence or skill, or 
adopt any precautions in and about the premises, to keep the said 
highway in such reasonably secure and proper condition as afore¬ 
said. and the defendant then, to wit, on the day and year aforesaid, 
wrongfully and injuriously made default in the premises, and per¬ 
mitted the said part of the said highway to be in a dangerous, inse¬ 
cure and improper state and condition, and without any warning 
that the same was in such dangerous, insecure and improper condi¬ 
tion, and by reason thereof the plaintiff, then lawfully passing along 
said highway, to wit, about 4:35 o’clock in the afternoon of the day 
aforesaid, fell into an excavation in said highway and upon the 
railway along the same; 

3 And the plaintiff thereby became and was bruised, cut, 

lacerated, wounded and greatly injured in the lower left 
limb and left foot and the whole of her left side, shoulder, arm 
and elbow; and was injured in her right foot, a bone in the instep 
thereof being displaced; and was sick, sore, lame and disordered, 
and so remained for a long space of time, to wit, thence hitherto, 
during all which time the plaintiff suffered and underwent great pain, 
and plaintiff’s nervous system was seriously shocked and injured, 
and the plaintiff greatly wounded and permanently injured in her 
body, nerves and mind, and also thereby the plaintiff was obliged 
to incur and did incur great expense in and about endeavoring to 
l)e cured of the injuries so sustained by her, and suffered damage 
and loss to her wearing apparel, and is, by means of the premises, 
otherwise greatly injured and damnified. 

To the damage of the plaintiff Ten Thousand Dollars ($10,- 
000.00) and, therefore, she brings her suit. 

IRWIN B. LINTON, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff . 
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Notice to Plead. 

The defendant is to plead hereto on or before the Twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

IRWIN R. LINTON, 

J. ALTIIEUS JOHNSON, 

Attorneys for Plaintiff. 


4 Plea. 

Filed September 19, 1910. 

******* 

The defendant, for plea to the .plaintiff's declaration, says that it 
is not guilty as alleged. 

J. J. DARLINGTON, 

K. , 

Attorney for Defendant. 


Joinder of Issue. 

Filed September 21, 1910. 

* * * * * * * 

The plaintiff joins issue on the plea herein tiled. 

IRWIN B. LINTON, 

J. ALTIIEUS JOHNSON. 

Att’ys for Plaintiff. 

Memorandum. 

February 29, 1912.—Verdict for Defendant. 


5 Supreme Court of the District of Columbia. 

Wednesday, March 6 . 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The time within which to move for a new trial in this cause hav¬ 
ing expired, judgment on verdict is ordered. 

Therefore, it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof without day 
and recover against the plaintiff the costs of its defense, to be taxed 
by the Clerk, and have execution thereof. 
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Monday, March 25, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Now come here as well the plaintiff by her Attorneys Messrs. Lin¬ 
ton and Johnson as the defendant by its Attorneys Messrs. Darling¬ 
ton, Hoover and Sullivan: whereupon the plaintiff by her Attorneys 
notes an appeal to the Court of Appeals of the District of Columbia 
in this cause, and, upon motion, the penalty of the bond for costs on 
said appeal is hereby fixed in the sum of one hundred dollars ($100.) 

6 Memoranda. 

March 29. 191*2.—Appeal bond approved and filed. 

April 15. 1912.—Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 


Wednesday, April 24, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 


Bill of Exceptions. 

Filed April 24, 1912. 

******* 

Be it remembered. That the above entitled cause came on for trial 
on Wednesdav. Februarv 28, 1912, before the Honorable Wendell P. 
Stafford, an Associate Justice of the Supreme Court of the District 
of Columbia, and a jury duly empaneled and sworn to try the issues 
in the said cause. 

7 And thereupon the plaintiff, to maintain the issues on her 

part joined, gave in evidence the testimony of George A. 
Buswell, as follows:— 

Since October 1, 1908 I have t>een employed in the Signal office 
of the War Department, my place of employment being in the main 
building of the Department near the White House. In 1909 T 
lived at 1808 X Street, Northwest, which was a large boarding house, 
and in going back and forth between my boarding place and the 
place of my employment my usual route of travel was N Street to 
Vermont Avenue; Vermont Avenue past the Arlington Hotel to 
Lafayette Square, crossing H Street at its intersection at that point 
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with Vermont Avenue, and diagonally through Lafayette Squate 
from its Northeast corner to the War Department building. 

In the summer of 1900, there was work in progress, running 
through the summer, along the car tracks on IT Street. I know Miss 
Janet Ross, the plaintiff in this case. In the summer of 1909 she 
lived at 1303 N Street. Northwest. I recollect the dav she met with 
an accident. I learned of the accident the evening it happened. 
That day 1 went directly home from the War Departments I left the 
Department at 4.30 P. M. or very shortly after. 4.30 was the time 
at which all the offices of the Department let out. 1 went up Vermont 
Avenue; I crossed IT Street from Lafayette Park at Vermont Avenue 
at the Arlington Hotel corner. 

At the time T crossed TT Street, the Street between the rails of 
the car tracks was dug up—dug out. as T remember it, getting 
ready to lay wooden blocks or put paving in. The Street wa< 

8 dug up between the rails of the tracks and between the tracks 
themselves, and, as T recollect it, outside of the rail, too—- 

on each side of the outer rail. There were no special facilities at the 
time for persons to cross the Street; no foot crossing, planks, or 
blocks—nothing provided for any special passageway while they were 
digging. There is much crossing of TT Street at that point at that 
time of day. A great many persons from the War Department (in 
which over *2.000 persons are employed) cross there, and the Treas¬ 
ure Department is onlv a block distant down Vermont Avenue— 
Madison Place, instead of Vermont Avenue. T believe it is called 
along the east side of Lafayette Square. 

Cross-examination: 

T saw Miss Ross at five or ten minutes to five o'clock that evening 
after T got home. T was sitting outside the house reading when she 
came along and went into the house. 

When T crossed TT street T stepped on the track and down into 
the excavation and crossed that way. T think the concrete had not 
been put in. T stepped on the wheel-rail and on the center rail. T 
stepped down in the space between the two rails. Tt would he hut 
an estimate to say how deep; T should say twelve to fifteen inches. 
T cannot tell what T stepped on between the tracks, whether dir*, 
earth, concrete or what; it was not perfectly smooth, but fairly 
so. 

9 The walk through Lafayette Square brought me to the 
northeast corner of the Square at the intersection of Vermont 

Avenue with H Street, the South side of TT Street and the West 
side of Vermont Avenue, or Madison Place, and from that point T 
went directlv north across TT Street to the West sidewalk of Vermont 
Avenue in front of the Arlington Hotel. T glanced around for a 
place to pass; there was no wagon bridge or bridge of any kind what¬ 
ever; there was nothing particular to cause me to observe about a 
wagon roadway except what would call it to anybody’s mind that 
was looking for a place to cross, with the street in the condition it 
was; there was no bridge or passageway on the east side of the street; 
T am positive there was nothing on either side of the street. A good 
many people were crossing there at the time I was. 
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Redirect: 

From the point T was at on the sidewalk you can easily see along 
IT Street west to Seventeenth Street, and along H Street east to 
Fourteenth Street, and 1 did not see in either direction a passageway 
across the street. 

Recross: 

I did not notice how far work was going on down II Street towards 
the east, or how far the street was opened up that way, and I did 
not notice whether it was paved on the east side of Vermont Avenue. 

1 

And thereupon the plaintiff, further to maintain the issues on 
her part joined, gave in evidence the testimony of Elza \V. Heald 
as follows:— 

I have been employed in the War Department building 

10 since 1890, and in the Judge Advocate General’s Office since 
190". In the summer of 1909 T lived on *22nd Street, be¬ 
tween Douglas and Channing Streets, Northeast. In going home 
from the Department I sometimes used the G Street line, at 15th & 
G Streets; and sometimes I would take the II Street line and transfer 
at 14th & G. 

I know Miss Janet Ross; she is employed in the same office that 
I am in. I learned of the accident she met with the day after it 
happened. On August 2. 1909, the day of the accident, T started 
for home at 4.80 P. M. and I went bv the II Street line. I went 
across the Park in front of the White House and struck II Street at 
Vermont Avenue. I did not cross IT Street, but waited there two 
or three minutes for a car. T noticed that the Street was all torn up 
and that there was no crossing either for traffic or for pedestrians at 
that time. By traffic I mean for wagons, horses or vehicles. The 
Street was torn up between the tracks and between the rails the cars 
run on. and for about 8 inches, I should judge, on the outside of 
the rail where they lay brick. It was torn up to a depth I think of 
about a foot. Where it was torn up. it was very rough; it had not 
been entirely cleaned up. 

Cross-examination: 

I saw people crossing, getting across the best way they could. It 
looks to me as if they walked on the rough portions of the street 
that was torn up. When the people would cross there they 

11 were very particular how they got across. They were walk¬ 
ing on the rough portions of the street that had been left, 

part of it shovelled out and part of it down in there; both tracks 
were torn up—the concrete or dirt or sand or whatever it is—and 
the surface between the tracks was very rough. Between the tracks 
were lumps of concrete that had not been taken out. T saw nothing 
of a bridge there in any way, shape or form. I am positive there 
was none there. No pass for wagons and no walkway for persons. 
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And thereupon the plaintiff, further to maintain the issues on 
her part joined, called as a witness Nathan E. Roberts, who testi¬ 
fied as follows: 

I am in the Paymaster General’s Office, War Department, where 
I have been employed for eleven years. In 1009 I was living on 
the corner of 15th & P Streets, Northwest, and my usual route of 
travel was down 15th Street to T Street; then down Vermont Avenue 
on the West side past the Arlington Hotel to II Street, and then 
across Lafayette Park from Vermont Avenue to the Department 
building. The way through the Park runs diagonally from its 
Northeast corner, which is at the intersection of II Street with 
Vermont Avenue. 

The day in August 1900 when Miss Ross met with an accident 
1 left the Department at 4.30 P. M. and I saw Miss Ross ahead of 
me as we passed through Lafayette Park; she was ahead of me at 
the Jackson statue; I had not overtaken her before she got to 
II Street. I walked up to II Street and then turned toward 

12 14th Street. I had expected to have gone home and that 
was my usual crossing point, but, seeing the condition of 

the tracks, I did not cross, but turned and went on down II Street 
on the South side toward 14th Street to the barber shop. There 
were other people crossing II Street there at the time. After I had 
got up on the curb on Madison Place I saw Miss Ross standing 
between the tracks. She had stopped to wait for a car to pass, 
which was going west on the north track. I started on and some one 
called my attention to the fact that a lady was down. I looked 
around and saw some one picking Miss Ross up. They helped her 
up, brushed off her clothes and some of the workmen spoke to her 
about it. 

They were excavating there and filling in between the tracks. 
The dirt was dug out between the tracks and on the sides of the 
tracks. It was difficult for people to cross the street there; they got 
along the best they could; hop, step and a jump, at times, across the 
rails, the gentlemen would. There were no planks or boards for 
]»eople to walk on, either for foot passengers or vehicles. 

Cross-examination: 

I had seen Miss Ross on the Street often before the accident. 
She went down the same street I did. Sometimes I would walk part 
of the way with her from I Street across the Park. When my at- 
tention was attracted by the cry about a lady being down, I turned 
around; a gentleman was lifting her up by the arm; I recognized 
her, hut did not go over there, it was a very hazardous place 

13 to cross there at that time. After the car parsed, she had 
crossed the second track, and that is where she fell. 

Q. Now, just where was she picked up from? Was she picked up 
from the roadway on the North side of the two tracks? A. Right 
by the track. 

Q. Between the track mid the curb? .A. Right beside the track. 
I saw her walking away from there. She was limping at the time. 
She walked on up by the Arlington Hotel; she was limping along 
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there; she had an escort and did not need any attention that I 
know of. 1 supposed she had others there. 


And thereupon the plaintiff, further to maintain the issues on 
her part joined, gave in evidence the testimony of Mrs. Jennie 
Parker Andrews as follows: 

I live at 14()(> Massachusetts Avenue. Northwest, and I lived 
there in 1909. 1 am employed in the Secretary’s Otlice of the War 

Department. In going from the Department to my home I in¬ 
variably go through the Park in front of the White House to the 
corner where Vermont Avenue and II Street intersect; then across 
II street to the West side of Vermont Avenue by the Arlington 
Hotel and up the west side of Vermont Avenue to Thomas Circle. 
In the summer of 1909 the street car tracks along II Street were 
being rebuilt or repaired, and the work extended over some time. 

I have known Miss Janet Ross, the plaintiff in this case, 
14 since 1<S99. 


On Monday, August 2, 1909, I left the War Department 

at the close of office hours, 4.MO P. M. and went directlv home bv 

« •/ 

the route above described. I crossed II Street at the point men¬ 
tioned. They had been excavating where the street car tracks were 
and I had to pick my way over the tracks. I stepped over the rails 
as best I could and made my way across. I got across all right. 
When there was no crossing for foot passengers, I frequently went 
over a driveway, but there was no foot way or facilities of any kind 
at that time for the passage of either pedestrians or vehicles. The 
street was torn up quite a long distance each way, both to the east 
and to the west: they were working there. The street was dug up 
below the tracks; between the tracks the earth was lower than the 
asphalt on the outside of the tracks. 1 am not good at estimating 
distances as to how much lower; it was quite a little distance, per¬ 
haps eight or ten inches; I know I had to pick my way over care- 
full v and cautiously. 


Cross-examination: 

When I crossed the street on August 2 I presume I looked to the 
east side of Vermont Avenue to see what the condition was on that 
side, because I always try to take all precautions that are necessary 
in order not to meet with an accident. As T remember, there was a 
plank arrangement or something made for teams to cross the road¬ 
way ; I saw it at various times, but it was not there that day. 
15 There was nothing there that day. I have crossed on the 
wagon way when T found it difficult to get across the other 
way; when the wagon way seemed the safer way. T always look to 
see if T can get across the street without taking any chances of an 
accident. I picked my way across carefully and went over safely. 
I left the city on the 7th of August and did not get back until the 
latter part of September. 
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And thereupon the plaintiff. Janet Ross, further to maintain 
the issues on her part joined, testified in her own behalf as follows: 

I am employed in the Judge Advocate General’s Office, War De¬ 
partment. My home is in Detroit, Michigan, where my father lives. 
I was appointed from that place to the War Department in January, 
1899. In 1909 1 lived at 1303 N Street, Northwest, in this City, 
and my way in going back and forth to the War Department wag 
along Vermont Avenue. 

On August 2, 1909, I met with an accident. I was going home 
directly from office that afternoon. I had left the Park in front of 
the White House at its northeast corner and had come to Vermont 
Avenue in front of the Arlington Hotel, and I was crossing II 
Street at that point when the accident happened. I was crossing 
there as soon as I could get there after the closing of office at 4.30. 
The street had been dug up all of that summer, as near as I can 
recollect, and was in the same dug-up condition when I went across 
there. As a rule there was some sort of a passage-way. Many 

16 times I had to go over the crossing made for teams, crossing 
in that way. 1 suppose there was not a crossing for foot pas¬ 
sengers. I remember definitely going over the team crossing a good 
many times; so, on this particular day, had there been a team cross¬ 
ing, I would have gone over that way; but there was not. Neither 
was there a foot way; so, as long as there was no other way, nothing 
in sight so far as 1 could see to the right or the left, I went over the 
same way the rest of the people were going. I was going home 
directly and so was among the first few crossing there. Other people 
were going over the same way 1 was, picking their way past the best 
way they could. T had a fleeting thought go through my mind that 
I was doing it pretty well when something happened. I do not 
know what it was, but T know I was down in the dirt. I know I 
struck my shoulder on the rail, the last rail in crossing the street. 
My first impression was that I had broken my shoulder but when 
the workmen there and another person—I do not know who it was— 
helped me up. I shook myself out and wriggled mv shoulder as best 
I could to find out if it was broken and I did not believe it was. I 
was badly jarred and sore all over. I did not realize that at first, on 
account of the shock of the thing, but I realized it before I got home 
and when I got home. After a few minutes I went on my way 
home. When I got over to McPherson Square, just a block away, I 

commenced to find out there was something materially wrong 

17 with my limb, my left limb; and when I got home I pro¬ 
ceeded to examine myself, and found out that I had taken 

the skin off in quite a number of places, and also on my shoulder 
and my arm, and had bruised my side quite badly. I had bruised 
my limb and it remained that way an unsightly, open, running 
place for months, and I had lameness in my limbs. There was a 
ladv in the house at the time who was a good friend of mine and she 
took care of me until the time T; went home on my vacation, which 
was towards the middle of August. I took hot baths and she 
rubbed up my brusies, and took care of me the best she could. I lay 
around after I got back from my vacation, and the place in my limb 

2—2425a 
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was not healed up until in the winter some time. I went to an 
osteopath when I found out that my feet were still lame. I took 
osteopathic treatment for quite a while. That has not cured me by 
any means, but it made me feel easier while I was taking the treat¬ 
ment. and probably helped my left foot to a considerable extent. I 
am quite lame in both feet. Sometimes walking gives me a great 
deal of pain. Of course more pain is involved when I am on my 
feet than when off of them, but there is pain most of the time, even 
at night; the clothing in the bed will wake me up if I do not lie iiT 
such a ]>osition that the muscles are free. 

The character of my employment does not keep me on my feet 
much. There is always more or less pain when I am on my feet 
very long—more if I am on them long. There is a sore prominence 
on the top of the instep of the right root about half the 
IS size of a walnut; it would be the size of the end of that top 
l>one if it were sticking out. I never had any trouble with 
my feet before this accident; they were my best friends, but 
they have troubled me continuously since the accident. I have a 
great deal of difficulty in getting shoes that are at all comfortable; 
for the past two winters I have l>een wearing strap slippers—some¬ 
thing that was light ard soft—with gaiters over them to keep my¬ 
self warm and to leave these sore places as free as possible. Since 
the accident I wear a larger shoe, 1 am sorry to say—more width 
and more length. The left foot gives special pain; it feels like 
twisted ligaments as near as I can describe. It is a cramped condi¬ 
tion in the feet. My feet do not have the elasticity they ought to 
have and that they alwavs did have before the accident. 

1/ t. 


Cross-examination: 

The condition of the street when I crossed in the morning was in 
the same dug-up condition it had been in for some time; the work 
had been going on for some time; it seems to me the street was dug 
up all summer. W hen I got to the street in the afternoon I saw the 
conditions there—the roadway torn up between the tracks and for a 
short space on each side of the outer rails. I looked for a crossing; 
there was no team crossing or foot crossing. Nothing was in my 
vision to the right or to the left, and I picked my way over the best 
I could. It being dug up on the outside of the rail, I naturally 
stepped on the first rail; then down into the dirt; and then 
19 over on to the ether rail, or whatever iron piece there was 
there that would help anybody in stepping. There were 
square pieces that looked like checker-boards; I stepped on them. 
From the north rail of the south track I stepped into the space be¬ 
tween the two tracks. I started to go ahead, but, seeing a car coming 
on that track, I took a second thought and decided to wait, which I 
did until the car passed. I was standing on the earth between the 
two tracks; it was firm enough for me to stand there securely. After 
the car passed I stepped up on the south rail of the north track and 
I stepped down from that rail on to the soil—on to the earth. I 
could not say which of those iron plates I stepped on except that I 
am quite sure I stepped on a plate on the north track; there is a 
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plate on each side of the center or slot rail—between the slot rail 
and the wheel rail. I suppose I stepped on the rail, or else on one 
of those plates. I stepped on to whatever was the most convenient 
to help me in getting over without going up and down in that hole 
so much. I stepped on one of those plates when crossing the north 
tracks. When T stepped on it I thought it provided ample footing 
for a person to step on. When I fell 1 was attempting to take my 
last or next to my last step. I was on a plate, or some other kind of 
iron l>etween the rails of the north track, and was stepping for the 
north rail. 

Q. What were you in the act of stepping on when you 
*20 fell. A. When I fell I was making a step for the north rail. 

Q. Where was your other foot at that time? A. It was 
on something iron, which I supposed was solid. 

Q. You were in the act of stepping on the rail? A. Yes, sir. 

Q. What caused you to fall? A. I could not tell you that; I 
fell too quick. 

Q. I beg pardon? I did not catch that. A. I fell too quick to 
tell what happened. 

Q. Do you know which one of your feet slipped, if either one of 
them did? A. I could not tell you which foot I was on when I 
slipped. 

Q. You had a secure footing, did you not? A. I supposed I had. 
I thought I had. I was being as careful as I could. 

Q. The thing you were endeavoring to step on was secure and 
firm? A. I thought so. 

Q. Now, what was it that caused you to fall? A. I could not tell 
you. I have thought sometimes that it might have been some of 
that mud or earth that might have been sticking to my shoe or 
something like that. I have not the faintest idea of what made me 
go down. 

Q. Did you examine your shoes to see if any mud or earth was 
on them? A. When I got through there was mud and earth 
21 all over them. 

Q. What part, on the sole or the heel? A. I fell right 
down in the mud. I was dirt from my neck clear to my heels. 

Q. What kind of shoes did you have on? A. I had on a pair 

of two-button walking shoes. 

Q. What kind of heels did you have on? A. Ordinary heels. 

Q. High heels or low heels? A. I never wore those very high 

heels. I wear just ordinary heels. 

Q. Did you ever wear what the ladies call French heels? A. 
Never; never in my life. 

Q. When you got to H Street that afternoon, you say there was 
no driveway for wagons? A. No sir. 

Q. Did you look to see? A. I did. 

Q. How far to the east did you notice the condition of the street? 
A. Nothing further than that there was no crossing convenient. 

Q. You merely looked to see if there was any roadway in the 
center of the street? A. I was looking for a crossing. 
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Q. There was no crossing? A. Not within a reasonable 

22 distance. 

Q. What do you call a reasonable distance? A. ell, as 
far as inv eye would carry. If there had l>een a crossing in sight I 
would have crossed on it had it been a little further up, because it 
was a great deal quicker than it would have been going across a 
place like that. 

Q. IVhat was the condition of the street at 1 ermont Avenue, say 
in front of the drug store at the northeast corner of 1 ermont Ave. 
and II Street? A. I could not say except that it looked torn up 
to me. 

Q. Did you notice to see whether you could cross in safety at that 
point? A. 1 looked as far as that roadway. I think I looked be¬ 
yond the roadway. I could not say how far beyond. 

Q. Do you know what the condition of the street was in front of 
that drug store on the northeast corner of Vermont Avenue and II? 
A. I could not sav definitelv. No. 

K. tv 

Q. You .do not know anything about that? A. I could not say. 
It looked no better to me at that point of crossing than it did where 
I was. As far as my eye travelled up that way it looked the same. 
People were crossing over where I was. I did not see any better 
place: so I went across right there and I tried to be as careful as T 
could. 

23 Q. When you undertook to cross there, of course, you knew 
the condition that existed there? A. Certainlv. 

Q. It was perfectly obvious to you? A. Perfectly obvious to any¬ 
body. 

And thereupon, and while the plaintiff was still in the witness 
chair, the Court inquired of counsel for the plaintiff whether there 
was any further testimony to be produced as to how the accident 
happened, and was told that the plaintiff, on that point of the case, 
had no further testimony to offer; and thereupon the Court ad¬ 
dressed the jury as follows: 

The Court: Gentlemen of the jury, the plaintiff having no fur¬ 
ther evidence to offer as to how the accident happened, the Court 
holds, as a matter of law. that there is nothing to go to the jury upon 
the question of liability; that there is nothing in the evidence upon 
which the jury would be justified in finding that the accident hap¬ 
pened by reason of the torn-up condition of the tracks; that the con¬ 
dition of things was perfectly obvious and that there was no reason 
shown why the plaintiff might not have found any other place to 
cross inasmuch as there is nothing to show that she was in a hurry 
or that any emergency required her crossing at that particular point 
or place: consequently the jury will return a verdict for the de¬ 
fendant. 

And thereupon the jury, as directed by the Court, did accordingly 
render a verdict for the defendant ; and to the action of the 

24 Court in directing the said verdict counsel for the plaintiff 
then and there excepted. 

Be it further remembered, That the exception taken by coun- 
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sel for the plaintiff to the dvection of the Court to the jury 
upon the evidence in the cause, the substance of all of which in re¬ 
lation to the question of how the accident happened is included in 
this hill of exceptions, to return a verdict for the defendant, as here¬ 
inbefore set forth, was taken then and there before the jury retired, 
and the said exception was then and there noted upon the minutes 
of the justice presiding at the trial: and counsel for the plaintiff then 
and there prayed the Court to sign and seal this bill of exception*, 
and the same, at the request of counsel for the plaintiff, is accord¬ 
ingly done, this bill of exceptions being signed and sealed and made 
a part of the record in the cause now for then, this 24th dav of 
April. A. D., 1012. 

WENDELL P. STAFFORD. 

A ssodate Justire. 


Assignment of Errors. 

Filed April 20, 1912. 

3|c s(c j(c j|e $ j|c 

Negligence on the part of the defendant in permitting the street to 
l>e in an unsafe condition for pedestrians while relaying its 
25 roadbed and tracks at H Street and Vermont Avenue being 
the cause of action set forth by the plaintiff, who was injured 
while crossing the street at that point, it was error in the Judge pre¬ 
siding at the trial to direct a verdict for the defendant:— 

(1) Because the Judge thereby determined, as matter of law, that 
the plaintiff was negligent in undertaking to cross the street in the 
condition it was in at the time, whereas the question whether the 
street was in such dangerous and unsafe condition that a person 
exercising ordinary care and prudence would not have undertaken 
to cross it at the time and place and under the circumstances which 
surrounded the plaintiff when the plaintiff undertook to cross it, 
was a question of fact to he submitted to and determined by the jury. 

(2) Because the Judge, in directing such a verdict, assumed that 
the torn-up and unsafe condition of the street was not responsible 
for the injury which the plaintiff suffered in crossing the street, 
whereas the torn-up and unsafe condition of the street, the part of 
the street torn up being that part which is occupied by the roadbed 
and tracks of the defendant company, indicated negligence in the 
defendant company, and whether such negligence existed, and. if it 
existed, whether it was the cause of the plaintiff’s injury, were 
questions of fact to he submitted to and determined by the jury. 

(?») Because the Judge, by directing a verdict for the defendant, 
determined, as matter of law. that the plaintiff, in assuming 
20 to cross TT Street at the time and place she did, was not in 
the exercise of due and proper care, whereas the question thus 
determined by the Judge was one of fact to be submitted to and de¬ 
termined by the jury. 

(4) Because, whether or not it was the negligence of the de¬ 
fendant which permitted the street to be in an unsafe condition; 
and whether or not the plaintiff was in the exercise of proper care 
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when she came in contact with such negligence, if such negligence 
existed; and whether or not such contact was the cause of the plain¬ 
tiff's injuries, were questions peculiarly for the jury, and the Judge 
could not determine them as matter of law in this case without in¬ 
vading the province of the jury. 

(5) Because the case disclosed by the testimony is one in which 
the force and effect of the evidence, as applied to the issues of fact 
in the case, should l>e weighed and determined by the jury, and not 
by the Judge. 

(6) Because, this case being one of negligence, and negligence 
being but the absence of care according to the circumstances, and. 
the standard of care being ordinary care, and ordinary care l>eing 
something that varies with varying circumstances, being such care 
and conduct as a reasonable and prudent person would ordinarily 
exercise under the circumstances of the situation, the Judge, in¬ 
stead of undertaking himself to say whether or not proper care had 
been used by either plaintiff or defendant, one or both, should 

have submitted the question to the twelve men to whose con- 
27 curring and composite judgment the law looks for the finding 
and ascertainment of all issues of fact. Negligence is prop¬ 
erly determinable by the judgment of twelve men and not by the 
judgment of one. 

J. ALTHEUS JOHNSON, 

Attfy for Janet Ros», Appellant. 


Order for Transcript. 

Filed April 24, 1912. 

******* 

The clerk will prepare the record for the appeal in the above 
entitled cause, putting into the transcript the following: 

1. The declaration. 

2. The plea. 

3. The joinder in issue. 

4. The judgment herein entered. 

5. The minute entry which shows the appeal to the Court of Ap- 
peals from the judgment herein entered. 

(>. Memorandum showing appeal bond approved and filed. 

7. The minute entry which shows the submission to the court of 
the bill of exceptions; and 

8. The bill of exceptions; as also 

9. The assignment of errors. * * * 

J. ALTHEUS JOHNSON, 
Attorney for Janet Ross, Appellant . 
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28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 27, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 52803 At Law, wherein 
Janet Ross is Plaintiff and Washington Railway and Electric Com¬ 
pany, a Cor])oration, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
loth day of May, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUIIRMAN, 

Ass’t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2425. Janet Ross, appellant, vs. Washington Railway and Electric 
Company, a corporation. Court of Appeals, District of Columbia. 
Filed May 14, 1912. Henry W. Hodges, clerk. 
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(four! of Apppalfi.iltatrirt of CHolmnbia 

October Term, 1912. 


No. 2425. 


Janet Ross, Appellant, 
vs. 

Washington Railway and Electric Company, 

Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

On August 2nd. 1909, appellant was injured by falling 
while crossing the tracks of the appellee at a point where 
the street between the tracks was dug out, in the course of 
repairing of re-laying them. The court directed a verdict 
for the appellee, defendant, on the two grounds that no 
negligence had been shown on the part of the appellee, as 
the proximate cause of her injuries, and, also, that the ap¬ 
pellant was herself guilty of contributory negligence. To 
reverse the judgment entered on this verdict is the purpose 
of the present appeal. 
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The appellant offered evidence tending to show that, at 
the time of the accident, which occurred at Vermont Ave¬ 
nue and H Street, Northwest, the street between the rails 
of the car tracks at that point, and for some distance on each 
side of it east and west, was dug up, preparatory to laying 
wooden blocks or putting in paving (Record, p. 5) ; that 
there were no special facilities at the time for persons to 
cross the street, no foot crossings, blocks or planks, nothing 
provided for any special passageway while they were dig¬ 
ging ( Record, p. 5) : that one of the appellant’s witnesses, 
seeing the condition of the track when he reached H Street, 
did not cross but turned and went on down that street on the 
south side toward 14th Street (Record, p. 7). No evidence 
was offered by the appellant tending in any manner to show 
how the accident happened or what was the cause of it. She 
testified herself that while attempting to cross the street ‘T 
had a fleeting thought go through my mind that I was doing 
it pretty well when something happened. I do not know 
what it was, but I know I was down in the dirt"; that when 
she crossed the tracks in the morning, the street was in the 
same dug up condition it had been in for some time; that 
when she got to the street in the afternoon she saw the con¬ 
ditions, the roadway torn up between the tracks and for a 
short space on each side of the outer rails, and she picked her 
w av over the best she could; that she stepped on the first 
rail, then down into the dirt, then over on to the other rail 
or whatever iron piece there w^as that would help anybody in 
stepping, there were square pieces that looked like checker 
boards upon w f hich she stepped; that, from the north rail 
of the south track she stepped into the space between the 
tracks, stood on the earth between the tracks waiting for a 
car to pass the earth being firm enough for her to stand 
there securely, and after the car passed she stepped up on 
the south rail of the north track, down from that rail on to 
the earth, could not say w'hich of the iron plates she stepped 
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on, except that she was quite sure she stepped on the plate on 
the north track, there being one on each side of the center or 
slot rail; that she supposes she stepped on the rail or on one 
cf the plates, she stepped on whatever was the most con¬ 
venient to help her in getting over without going up and 
down in that hole so much; that when she stepped on it she 
thought it provided ample footing, and that when she fell 
she was attempting to take her last or next to last step, was 
on a plate 01 some other kind of iron between the rails of 
the north track and was stepping for the north rail, and, 
when asked “What caused you to fall ?” she replied “I could 
not tell you that; I fell too quick * * * I could not tell 
you. I have thought sometimes that it might have been 
some of that mud or earth that might have been sticking to 
my shoe or something like that. I have not the faintest idea 
of what made me go down”; and that, when she attempted 
to cross over, the condition that existed was “perfectly ob¬ 
vious to anybody” (Record, pp. 9-12). 

And the court being advised that there was no further tes¬ 
timony to be presented by the appellant as to how the acci¬ 
dent happened, instructed the jury to return a verdict in 
favor of the appellee, defendant, saying: 

“Gentlemen of the jury, the plaintiff having no 
further evidence to offer as to how the accident hap¬ 
pened, the Court holds, as a matter of law, that there is 
nothing to go to the jury upon the question of liability: 
that there is nothing in the evidence upon which the 
jury could be justified in finding that the accident hap¬ 
pened by reason of the tom-up condition of the tracks: 
that the condition of things was perfectly obvious and 
that there was no reason shown why the plaintiff might 
not have found any other place to cross inasmuch as 
there is nothing to show that she was in a hurry or that 
any emergency required her crossing at that particular 
point or place; consequently the jury will return a ver¬ 
dict for the defendant.” 
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Points and Authorities. 

The case at bar presents just two very simple questions on 
the evidence, namely: 

I. Was the appellee guilty of negligence which con¬ 
tributed to the appellant's injuries? 

II. W as the appellant guilty of contributory negligence? 

But one of these questions is considered by the appellant 

in her brief, namely, whether she was guilty of contributory 
negligence. The first of them, as to the negligence of the 
appellee contributing to her injuries is not referred to at any 
point in the appellant's brief, probably for the reason that 
the facts of the case present the very unusual condition of a 
matter to which there are not two sides, but only one. It is 
impossible to conceive what could have been said by the 
appellant had she seen fit to contend here that the appellee 
was guilty of negligence which contributed to her injury. 
And, as appellee was not guilty of such negligence, and ap¬ 
pellant has not so contended in this court, the judgment ap¬ 
pealed from must necessarily be affirmed, for, unless both of 
these propositions, concerning negligence as well as contribu¬ 
tory negligence, are resolved in her favor, the verdict was 
correctly directed by the court. 

Considering these questions in the inverse order of their 
statement above, since contributory negligence is the only 
one considered by the appellant, it is sufficient to observe, in 
the language of this court in District of Columbia vs. Ash¬ 
ton. 14 App D. C., 571, 577: 

“There can be, of course, no question of the right 
of the defendant, the Municipal Government of the 
District of Columbia, to use the streets of this city for 
the purpose of constructing sewers under the beds there¬ 
of ; nor can there be any question of the right of 
the municipal authorities to employ and use the 
most approved and best adapted means and appli- 
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ances for the execution of the work of im¬ 
provement.. And so the agents and contrac¬ 
tors of the municipal government have the same 
right to -employ and use the most effectual and best 
adapted instrumentalities for accomplishing the work 
of improvement, that the municipal government itself 
could use or employ in such work. The making of cul¬ 
verts, drains, and sewers upon or under the surface of 
the streets by the municipal authorities are among the 
ordinary powers of such governments over the public 
streets of the city; and such power may be exercised 
whenever deemed proper, except where it may be re¬ 
stricted by express legislation. And while such im¬ 
provements are in course of construction, all persons 
using the streets must take notice of the work; and in 
their use of the street must exercise their ordinary pow¬ 
ers of observation, and not recklessly or unnecessarily 
incur risk; and where the nature or condition of the 
work, and implements employed therein, obviously re¬ 
quire care on the part of those using the street, special 
care and caution may reasonably be insisted upon, in 
order to avoid the risk of accident; and if a party reck¬ 
lessly or needlessly incurs a risk of danger and suffers 
thereby, he can have no remedy as against the munici¬ 
pality.” 

Coming now to consider whether the appellee was guilty 
of negligence which contributed to the appellant’s injuries, 
we start with a recognition of the rule that appellee owed to 
the appellant the same duty which everyone owes to all oth¬ 
ers, namely, to exercise reasonable care, and owed no 
more. 

In Jaquette vs. Capital Traction Company, 34 App. D. C., 
41, 46, where the plaintiff was injured by colliding with the 
fender of a street car, this court said; 


‘‘The deceased was not a passenger on the train at 
the time of the accident. Not being a passenger, ap¬ 
pellee was bound to exercise only the same degree of 
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care toward him that it was required to exercise toward 
the public generally,—namely, to prevent accidents re¬ 
sulting from the operation of its trains through the pub¬ 
lic streets, when the same can be accomplished by the 
exercise of reasonable care and diligence on the part of 
its agents and employees.” 

And, with this premise, we may next very pertinently in¬ 
quire. How did this accident happen? What connection did 
the condition of the street have with it? Suppose it to be 
conceded that the appellee was guilty of negligence, even of 
gross negligence, what did that have to do with causing ap- 
jjellant’s injuries? For. in order to recover, it is of course 
incumbent upon her to prove, not merely that the appellee 
was negligent, but. in addition thereto, that she was injured, 
and, also, that her injury was caused by the negligence com¬ 
plained of. These principles are so elementary that citation 
or authority in support of them should be unnecessary, but 
a few references may not be amiss. 

In Patton vs. Railroad Company, 179 U. S., 658, 663-4, 
the court said: 


“Cpon these facts we may make these observations: 
First. That while in the case of a passenger the fact 
of an accident carries with it a presumption of negli¬ 
gence on the part of the carrier, a presumption which 
in the absence of some explanation or proof to the 
contrary is sufficient to sustain a verdict against him, 
for there is prima facie a breach of his contract to carry 
safely (Citation), a different rule obtains as to an em¬ 
ploye. The fact of accident carries with it no presump¬ 
tion of negligence on the part of the employer, and it is 
an affirmative fact for the injured employe to establish 
that the employer has been guilty of negligence. (Cita¬ 
tion.) Second. That in the latter case it is not suf¬ 
ficient for the employe to show that the employer may 
have been guilty of negligence—the evidence must point 
to the fact that he was. And where the testimonv 
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leaves the matter uncertain and shows that any one of 
half a dozen things may have brought about the injury, 
for some of which the employer is responsible and for 
some of which he is not, it is not for the jury to guess 
between these half a dozen causes and find that the 
negligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony for 
that conclusion. If the employe is unable to adduce 
sufficient evidence to show negligence on the part of the 
employer, it is only one of the many cases in which the 
plaintiff fails in his testimony, and no mere sympathy 
for the unfortunate victim of an accident justifies any 
departure from settled rules of proof resting upon all 
plaintiffs/’ 

The principle announced in this case is not only ele¬ 
mentary, but of universal recognition, and is conclusively 
controlling upon the case at bar. Indeed, if applied to a case 
between master and servant, it should have, if anything, even 
greater force where no contractual relation whatever exists 
between the parties. 

In Looney vs. Railroad Co., 200 U. S., 480, 486, 488, the 
court said: 

“Plaintiff must establish grounds of liability against 
the defendant. To hold a master responsible, a ser¬ 
vant must show that the appliances and instrumentali¬ 
ties furnished were defective. A defect cannot be in¬ 
ferred from the mere fact of an injury. There must be 
some substantive proof of the negligence. * * * 

Negligence of defendant cannot be inferred from a pre¬ 
sumption of care on the part of the person killed. A 
presumption in the performance of duty attends the 
defendant as well as the person killed. It must be over¬ 
come by direct evidence. One presumption cannot be 
built upon another.” 

This court, in Schneider vs. American Bridge Company, 
31 App. D. C., 420, 427, quotes and follows Looney vs. 
Railroad. 
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Even in the case of a passenger, “the burden is always 
upon the plaintiff to make out his case/’ Sullivan vs. Cap¬ 
ital Traction Company, 34 App. D. C., 358. 

“That the breach of duty upon which an action for 
injury can be maintained must be the proximate cause 
of the damages to the plaintiff, is an accepted general 
proposition of law, requiring no citation in support.” 
Railway Company vs. Lindsey, 109 Ill. App., 533. 

“It was necessary to prove that the negligence 
charged was the proximate cause of the injury.” 
Yeates vs. Railroad Company, 241 Ill., 205, 211. 

“To constitute actionable negligence, there must be 
not only causal connection between the negligence of 
the plaintiff and the injury suffered, but the connection 
must be by natural and unbroken sequence—without 
intervening efficient causes—so that but for the negli¬ 
gence of the defendant the injury would not have oc¬ 
curred ; it must not only be a cause, but it must be the 
proximate; that is, the direct and immediate efficient 
cause of the injury.” Decatur Company vs. MehafFey, 
Administratrix, 128 Ala., 242, 255. 

“We understand it to be settled law that it must be 
shown that the negligence was the proximate cause of 
the injury. (Citations.)” Railway Company vs. 
Thompson, Administratrix, 107 Ind., 442, 445. 

“It is a general rule that negligence must not only be 
alleged and proved, but it must also be shown that it 
caused the injury complained of.” Sowles vs. Moore. 
65 Vt.. 422. 324. 

“The mere fact that the act of the Santa Rita, of 
which libellant complains, was a violation of this 
statute, will not entitle the libellant to recover, unless 
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such act was the proximate cause of the injury com¬ 
plained of. (Citations.)” The Santa Rita, 173 Fed., 
413, 416. 

“The cause of the explosion rests in mere speculation. 
It may have occurred from the presence of gas gen¬ 
erated from the oil, or more probably from the pres¬ 
ence of gasoline, in conjunction with flame from a 
lighted match. The burden of proof was upon Murray, 
assuming that he could avail himself of negligence in 
the manufacture of the oil. None was shown, the mere 
fact of the explosion under the circumstances raising no 
presumption of negligence.” Standard Oil Co. vs. 
Murray, 119 Fed., 572, 576. 

“The mere fact that an accident happened does not 
of itself create a presumption of negligence on the part 
of the defendant. Where negligence is alleged as a 
basis of recovery, the burden is upon the plaintiff to 
show that by some act or omission the defendant has 
violated some duty which he owed to the plaintiff and 
which caused the injury complained of.” Packing 
Company vs. Sandusky, 155 Fed., 897, 899. 

• 

“In Cincinnati, etc., Railway Company vs. South 
Fork R. Company, 139 Fed., 538, Judge Lurton, in a 
forceful opinion, maintains that the maxim of res ipsa 
loquitu does not so apply even to the relation of carrier 
and passenger, that a mere injury to a passenger in 
transit is sufficient without more to warrant a finding 
that the injury resulted from the negligence of the rail¬ 
road company. Clarkson was neither a passenger nor 
an employee. No contractual relation existed between 
him and the defendant railroad company. The com¬ 
pany owed him no duty other than the public one. 
When, therefore, he or his representative asks to hold 
the railroad company for damages resulting from the 
fault of the company proof must be made to show how 
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he got under the car and how it was the fault of the 
railroad company.” Railway Company vs. Clarkson. 
147 Fed., 397, 406. 

“Undoubtedly, it commonly is within the province 
of the jury to decide an issue as to negligence 
by drawing a reasonable inference from the primary 
facts. But reasonable inference is one thing, and mere 
guess or arbitrary surmise is another and very different 
thing.” Pennsylvania Company vs. McCaffrey et ux., 
149 Fed., 404. 

“To allow a jury to dispose of a case simply upon a 
weighing of probabilities is to turn them loose into the 
field of conjecture, and to have the rights of the parties 
determined by guess.” Railway Company vs. Hawk, 
160 Fed., 348, 352. 

The attention of the court is also invited to two other 
cases directly in point, and on all fours, namely: 

“The plaintiff’s son, eight years old, while playing 
with a companion about the same age on a wharf con¬ 
structed at the end of a street, fell into the Delaware 
River and was drowned. He had thrown hoops into 
the river, and was standing either on the outer edge of 
the wharf or on a log that extended out over the water 
trying to reach the hoops with a stick, when he fell. 
There was evidence that the wharf was not in good 
condition, that the logs at the bulkhead had become de¬ 
cayed, and that the earth back of them had to some ex¬ 
tent washed away. But there was no evidence that 
the accident resulted from want of repair. The case 
made out by the plaintiff’s testimony imposed no lia¬ 
bility on the city, and a nonsuit was properly entered.” 
Klein vs. Philadelphia, 223 Pa. State, 507. 

In Payne vs. Railroad Company, 155 Fed., 73, 76, the 
decedent’s body was found at a point where the sidetrack of 
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the railroad was being removed, and where earth had been 
removed from between the ties, the point being left un¬ 
lighted. The court, affirming a judgment entered on a di¬ 
rected verdict, said: 

“The claim that the company was negligent in leav¬ 
ing a torn-up, cut-off track, unlighted and unguarded, 
is based, of course, upon the supposition that Payne 
stumbled and fell because of that condition, and was 
caught and run over by the freight train. This is pure 
conjecture. There is no proof whatever tending to 
support it; and there must be substantive proof not only 
that the defendant was negligent, but that the negli¬ 
gence brought about the injury, in order to justify the 
submission of the case to the jury. (Citations.)” 

It is accordingly submitted that, to effect a reversal, it is 
necessary that it appear, not only that the appellant was not 
guilty of contributory negligence, but, also, that the ap¬ 
pellee was guilty of negligence which was the proximate 
cause of her injuries, for a finding upon either point against 
the appellant is a finding in favor of the judgment appealed 
from. It is further submitted that the appellant was guilty 
of contributory negligence; that she failed to produce any 
testimony whatever tending in even the most remote degree 
to establish any connection whatever between the injuries of 
which she. complains and the negligence on the part of the 
appellant which she alleges, and, therefore, has completely 
failed to sustain the burden of proof, which was upon her, to 
show that such alleged negligence was the proximate cause 
of her injuries; and, therefore, that the judgment appealed 
from should be affirmed. 

Respectfully submitted, 

George P. Hoover, 

W. C. Sullivan, 
Attorneys for Appellee. 




